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These cross appeals are filed by the assessee haed t

Revenue against the order of the Id. Commissionein@ome
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Tax (Appeals)-4, Ahmedabad (in short ‘the CIT(A)dated
07/11/2019 for the assessment year 2010-11.

2. The brief facts of the case are that the assessepany,
M/s Cadila Pharmaceuticals Ltd., is engaged in business of
manufacturing of pharmaceutical products. The retaf income
for assessment year 2010-11 was filed on 05/10/204&60laring
Nil income. The assessment was completed u/s 143a¢3)otal
income of Rs.5,14,23,000/- by disallowing certaimims made
by the Company in the return of income. The asseshad
preferred an appeal before the CIT(A) which wasided vide
the impugned order. Aggrieved by the order of g (A), both
the assessee as well as the Revenue are in appéalebus. We
will take up the appeal of the assessee first fajudication.

ITA No. 53/Ahd/2020

3. The assessee has raised the following grounttiésimppeal: -

“1. On the facts and circumstances of the caseiarddw, the Ld. CIT(A) has erred
in confirming upward transfer pricing adjustmentwiards interest amounting to Rs
56,88,205/- by adopting rupee loan rate insteadLiiBOR linked rate in respect of
foreign currency loans advanced to subsidiary.

2. On the facts and circumstances of the case andw the Ld CIT(A) erred in not
allowing the additional claim of Rs 60,36,617 maue the Appellant for claiming
weighted deduction under section 35(2AB) on gresearch and development (R&D)
expenditure without reducing contract research meoamounting to Rs. 1,20,73,234
from the eligible R&D expenditure.”

4. Ground Number-1: TP adjustment of interest

4.1 The first ground of the assessee is in respectrasfsfer pricing

adjustment towards interedthe assessee has obtained short term loan of
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Rs.45 crores from Corporation Bank and Rs.10 crivoes Allahabad Bank
at the rate of interest of 11.5% and 9.5% respelgtivi his loan amount was
provided as short term financial assistance tassociated enterprise (AE)
Satellite Overseas Holding Ltd. to enable the Allntake acquisition related
business investment. In return for this finaneissistance, the assessee had
charged interest of Rs. 2,56,79,344/- from its Alfha average interest rate
of 7.08%. In the course of assessment proceedengatter was referred by
the AO to the TPO to ascertain the arm’s lengtlceprfALP) of this
international transaction. The TPO found that ssse had not recovered
the full amount of interest from this AE. Accordly, the differential
amount of interest was considered for adjustmenhade the recovery of
interest from the AE at arm’s length. The adjustme respect of loan from
Corporation Bank and Allahabad Bank was worked loptthe TPO as

under:-

fﬁ(ibfpérétiﬁh Bank: 't of loan zs Rs 459000000/ - .
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In addition, an adjustment of Rs.11,62,068.99/- alae made in respect of
further loan of Rs. 9,87,14,044/- advanced to tle Phus total adjustment
of Rs.56,88,205/- (38,47,968/-+6,78,168/-+11,62/Q68as made in respect
of international transaction of grant of loan aahsequent non-charging of
interest at ALP. The addition as made by the AssgsOfficer/TPO was
partly confirmed by the Id. CIT(A).

4.2  Shri Bandish Soparkar, Id. Authorized Represergatif the assessee
submitted that the average 12 months GBP LIBOR fatdinancial year
2009-10 was 1.685% against which the assesseehaaded interest at a
rate of 7.08% on the outstanding amount duringytha. Therefore, the
interest charged by the assessee from the AE wad Bt He further
submitted that the cost incurred by the assessgetiimg the loan from the
third party bank was recovered in full and, therefdéhe adjustment made to
the interest was not correct. He further submitted the TPO had wrongly
computed the cost of interest to the assesseeahdlbo added the LIBOR
(0.79%+4.7%) as consideration for providing thenloahich was not
correct. According to the Id. A.R. since the asseshad charged more than
the LIBOR rate, no further addition could have besde. He relied upon
the decision of ITAT, Delhi in the case ACIT vs. Uniparts India Ltd. (150

taxmann.com 144n this regard.

43 The Id. CIT.D.R. on the other hand supported théeis of the
Assessing Officer and the Id. CIT(A) in respectlo$ ground.
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4.4  We have carefully considered the rival submissiamd the materials
available on record. The contention of the assessdbat interest was
charged from the AE at a rate of 7.08% as agawstage 12 months GBP
LIBOR rate of 1.685% during the year and therefame, further TP
adjustment was required. The Ld. ITAT has heldha tase otJniparts
India Ltd. (supra) that the rate of interest omkadvanced by assessee to
AEs had to be in accordance with rate of interestailing in the country of
residence of AEs wherein loan was availed and tthetdomestic PLR rate
could not be applied in respect of loans advaneddreign currency to AEs
situated in USA and Europe. However, this findingsvgiven in the context

that the loan in that case was given out of owml$uof the assessee.

45 There is no dispute to the fact that CUP metimdhe most
appropriate method to ascertain ALP of the inteomal transaction of
interest received on loan. Where the transactioa @falending money in
foreign currency to its foreign subsidiary, the garable transaction would
be foreign currency tended by unrelatatties. This will be applicable in
the situation where the loan is advanced to AE @futts own fund.
However, in a case where the loan is advanced totbBf loan taken from
banks, this principle will not apply. In such ausition, the interest paid by
the assessee to the banks must be recovered feoforéign AE. In case the
interest charged by the assessee from the AEsshes the rate of interest
paid to the banks, it would benefit the assesseshiiffing profits outside
India and principle of BEPS would be applicable teuch
transactions. Therefore, our approach has to bddldao assessee whether

the transaction was at ALP:
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()  Where the loan is advanced to AE by obtairiman from the banks,
whether the interest paid by the assessee to thiesh@as recovered from
the AE.

(i)  Where the loan is advanced to AE out of itsnofunds,whether the

interest recovered was in accordance with the ohiaterest prevailing in

country of residence of the AE.

4.6 There is no dispute to the fact that the loan ef4R crores from
Corporation Bank and Rs.10 crores from AllahabaskBtaken by the
assessee was utilized for providing short termniong assistance to its AE.
In the course of the proceedings before the TP@a#k submitted by the
assessee that the entire interest charge incumetheo borrowings made
from Allahabad Bank and Corporation bank was remevan full. In

support a copy of the debit note raised on the é&lie said recovery was

furnished which is reproduced below:-

AN(;\IEXURE TO DEBIT NOTE TO SATELLITE OVERSEAS HOLDINGS LTD. UK
FOR INTEREST AND OTHER CHARGES -
PERIOD: MAR-2009 TO MARCH 2010

SN |Nature Bank/institution cY STL Amt. ]Month cY Amount €Y Amount Ex, Rate GL Code
1|Interest on STL Corporatior Bank INR 450,000,000 (Mar-09 ust 4,657.00 JINR 234,247 50.300C 69004
Apr-09 S0 68,729.78 |INR 3,515,528 51.1500 69040
May-09 uso 71,884.27 |INR 3,633,750 50.5500 69040
Jun-09 1sb 73,355.16 [INR 3,513,712 47.9000 69040
Jul-09 ust 74,174.10 |INR 3,630,822 48.9500 65040
Aug-09 uso 74,554.87 {INR 3,630,822 48.7000 69040
Sep-09 UsD 71,344.14 |INR 3,513,699 49.2500 69040
438,699.31 21,672,580
2}{interest on STL Allahabad Bank INR 100,00¢,00C ;A;rr-—:: tﬁg Z;;i«:g; ::2 L(l)z;(;‘;é ziiggg :zgzg
May-09 usb 19,420.91 [INR 981,727 50.5500 63030
Jun-09 uso 19,740.79 |INR 945,584 47.5000 69030
Jul-03 UsD 17,378.67 |INR 850,686 48.9500 63030
i 80,625.64 4,006,764

4.7 It is found from the above chart that the inte@stshort term loan
from Corporation Bank was Rs. 2,16,72,580/- whetbasinterest of STL
from Allahabad Bank was Rs. 40,06,764/-. Thisredewas worked out on
the basis of the actual lending period for which #mount was advanced to
the AE. The TPO in his working has, however, cdesed the entire period
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of 180 days to work out the ALP interest. The iagtrfrom the AE can be
charged only for the period for which the amountsveatually advanced.
The assessee might have obtained the loan frorpathies for the entire 180
days period but the loan was advanced to the Aksiiallments. Therefore,
the period for which the loan amount was lying vitik assessee, no interest
could have been charged from the AE. Hence, thjastwent of Rs.
38,47,968/- in respect of Corporation Bank inteeasl of Rs. 6,78,168/- in
respect of Allahabad Bank interest is not foundexras the amount was
not advanced to the AE for entire 180 days peribderefore,the TP
adjustment of Rs.38,47,968/- and Rs.6,78,168/- in respect of interest is
deleted.

4.8 In addition to the above amounts advanced to tBeofit of loan
obtained from the bank, the assessee had alsoedrdotin of Rs.
9,87,14,044/- to its AE out of its own funds. TheQ considered six months
LIBOR (which was 0.79% for this year) + 4.75% a® tbomparable
uncontrolled price for this transaction and hadoadingly worked out the

interest required to be charged by the assesseatBAE as under:-

;maunt (RS) Date 5 Qe
” _ grant of loan | 31. Q3 2015

:‘02 ’92 2319 1 | 8 -
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49 The Ld. AR submitted that the addition of Rs.1]062/- in respect of
adjustment of interest was not adjudicated by tde @IT(A). It is found
from the order of the Ld. CIT(A) that he had comigd the upward
adjustment of Rs.38,47,968/- and Rs.6,78,168Rkdariterest charged by the
assessee to its AE in respect of loans obtained €orporation Bank and
Allahabad Bank. However, the adjustment of Rs24,0@9/-, the working
of which was reproduced at Page No.7 of his ordexl not been
adjudicated. Thereforéhe matter isset asideto thefileof the AO for re-
adjudication of adjustment of Rs.11,62,069/- in respect of interest on
loan of Rs.9,87,14,044/- advanced to the AE ought of its own fund, on
the basis of the principle asenunciated in Para 4.5 of thisorder.

4.10 The ground taken by the assessee is allowed in par

5. Ground Number-2: Deduction u/s 35(2AB)

5.1 The second ground pertains to additional claimRef 60,36,617/-
made by the assessee for weighted deduction uZAB%(of the Act on
gross research and development (R&D) expendituréhout reducing
contract research income amounting to Rs. 1,20343,2rom eligible R&D
expense. The |d. A.R. explained that the assessgenade additional claim
of Rs.60,36,617/- being 50% of weighed deductionraapect of return
towards CRO realization, which was suo moto disad by the assessee on
a conservative basis. He explained that the assdsseé earned certain
income from contract research carried for other mames which was
reduced from the amount of expense eligible forud&gdn u/s. 35(2AB) of

the Act on a conservative basis. However, thenchar this deduction was
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made by the assessee in the course of the asseégsmearedings which was
not allowed by the AO and which was upheld by tlie CIT(A). The Id.
A.R. placed reliance on the decision Bbsch Ltd. 167 ITD 650 and
Mircolabs Ltd. 383 ITR 490 (Karin respect of this claim. He further
submitted that similar ground was involved in asse$s appeal for A.Y.
2009-10 which was allowed by the Ld. ITAT.

5.2 Theld. CIT-D.R. on the other hand relied on theeo of Id. CIT(A).

5.3 We have carefully considered the rival submissioie Id. CIT(A)
has given the finding in respect of this claim lbé tassessee, which is as

under:

“8.8 | have considered the contentions of the Alapél The ARs could not lay
their hands on any of the decisions either fromTTAhmedabad or Hon'ble
Gujarat High Court. There is also no decision iwvdar of appellant from any of
appellate authorities in assessee's own case. Inopigion, the issue is still
evolving and has not reached its finality. In #icumstances, the contention
raised by the appellant claiming the weighted déidacu/s. 35(2AB) on gross
R&D expenditure without netting off contract R&Dcame / CRO income from
the amount of eligible R&D expenditure, is herebjected.”

54 It is found that the Id. CIT(A) has not examinde tclaim of the
assessee on merits. As per the provision of se@%§2AB) of the Act any
expenditure on scientific research (other than obsand and building) on
in-house research and development facility as amordy the prescribed
authority is eligible for weighted deduction. Tafare, the assessee was
eligible for deduction of its entire expenditure snientific expenditure
without adjusting the income earned, if any, framlsscientific research &

development activity. As explained by the assessee, income from

contract research work was reduced from the amoiuexpense eligible for
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deduction u/s. 35(2AB) of the Act. The Assessindidef is directed to
verify this fact and thereafter allow deduction. 8S(2AB) of the Act on the
gross expenditure on scientific research in acecueavith the provisions of
the Act. It is seen that this issue was also in¥dlin the assessee’s own case
for A.Y. 2009-10 which was decided in favour of thesessee by the Co-
ordinate Bench of this Tribunal ITA No. 52/Ahd/2020 dated 17-04-2024.
The ground taken by the assessee is, therefooeyeall

5.5 Inthe result, the appeal of the assessee ig/ @idwed.

ITA No. 74/Ahd/2020

6. We now take up the Revenue’'s cross appeal beihg |
No0.74/Ahd/2020. At the outset the Id. AR submittdcht most of the
grounds taken by the Revenue are covered by thsioleof theld. ITAT,
Ahmedabadn the assessee’s own case for Ah¥. 2008-09 & 2009-10 vide
Combined order in ITA No. 51&52/Ahd/2020 and ITA .7%and
76/Ahd/2020 dated 17/04/2024 as well as by therditethe A.Y. 2008-09
2011-12 in ITA No. 848&918/Ahd/2016 dated 11.09720he Id. CIT-DR
while admitting this fact submitted that the Revensiin appeal before the
higher forum and that the facts in respect of somthe grounds were not

properly appreciated.

7. The Revenue has raised the following groundsisappeal:

“(1) That the Ld. CIT(A) has erred in law and orcta of the case by deleting the
upward adjustment of Rs.6127088/- on account giaate guarantee tees made by
the TPO.
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(2) That the Ld. CIT(A) has erred in law and ont$aaf the case by ignoring the
fact that corporate guarantee is clearly in theuratof an international transactions
as defined by the Explanation to Section 92B ofitte

3) That the Ld. CIT(A) has erred in law and ont$aaf the case by ignoring the
fact that the guarantor assumes certain risks floe fprovision of a corporate
guarantee which ought to be compensated by wayaring the benefits accruing
from the betterment in conditions accruing as ailesf such guarantee.

4) That the Ld. CIT(A) has erred in law and ont$aaf the case in ignoring the
amended provisions of section 92B of the Act whehes transaction of guarantee is
inserted vide Explanation to provisions u/s 92Bha&f Act by the Finance Act, 2012
w.e.f. 01.04.2002 thereby covering such transaatioter the ambit of International
Transaction as defined u/s 92B of the Act for tid Assessment Yeatr,

(5) The CIT(A) has erred in facts and law in delgthe interest disallowance of
Rs.99.06.570/- u/s 36(1)(iii) of the Act.

(6) The CIT(A) has erred in facts and law in dineg the AO to allow the claim
of Rs.2,94.52.415/- being excess claim made byasisessee over the amount
approved by DSIR

(7) The CIT(A) has erred in facts and law in aliogvthe additional claim of
Rs.70,14,434/- which had been disallowed by thesae® suo-moto and which had
never been examined by the AO

8) The CIT(A) has erred in facts and law in direg the AO to allow
depreciation on R&D assets of Rs. 10.53.64.250rigg that 100% deduction had
already been claimed and without any verificatioi olaim by the AO
notwithstanding that such claim was not made inRQH.

9 The CIT(A) has erred in facts and law in delgtthe addition of Rs.
68.96,075/- and directing the AO to allow depreoatthereon.

(10) The CIT(A) has erred in facts and law in dineg the AO to allow additional
claims without appreciating that such claims hawt @manated from the assessment
order.

(11) The CIT(A) has erred in facts and law in tiatp the product registration
expenses of Rs. 1,76,84,264/- which are capitahtore.

(12) The CIT(A) has erred in facts and law in nesing the addition of Rs.
72,74,923/-made by the AO u/s 14A to Rs.5,208/-.

(13) The CIT(A) has erred in facts and law inediing the AO to allow additional
claim of withdrawal of suo-moto disallowance of R$82,07,492/- notwithstanding
that no such claim was made in the ROl and doesmainate from the assessment
order.
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8.1

(14) The CIT(A) has erred in facts and law in talp the disallowance of
Rs.94.25.132/-u/s 40(a) (ia) of the Act.

(15) The CIT(A) has erred in facts and law in tlatpthe foreign currency loss of
Rs.29.22.90.000/- which were treated as speculdtiss based on the findings in the
assessment order.

(16) The CITIA) has erred in facts and law in delg the adjustment of Rs.
3.54,82.415/- made u/s 115JB of the Act.

(A7) The CIT(A) has erred in facts and law in dineg the AO to allow weighted
deduction @ 150% on expenditure of Rs.25.99.42.442/

(18) ltis, therefore, prayed that the order of @TIA) may be set aside and that
of the Assessing Officer be restored.”

Ground Number-1 to 4: TP adjustment of corporate guarantee
fee

Ground Nos. 1 to 4 pertain to upward adjustmerR®61,27,088/- in

respect of corporate guarantee fees. The asshaseprovided corporate

guarantee to its AE but no guarantee fee was cargéde quantum of

guarantee provided was Rs.49,41,20,000/-. Thessssedid not quantify

the benefit accruing to the AE on account of pleddeshares and the

guarantee provided by the assessee. The AO hdcedvout the guarantee

fee rate @1.24% on the following basis:

S. No | Descriptior Rate (%
1. Interest rate for the AE before guarantee 10.5%
2. Interest rate for AE after guarantee 5.54%
3. Interest differential benefit (C=-B) 4.96%
4, Benefit attributable to guarantee being 50% (D=50%C) | 2.48%
5. Benefit attributable to the AE being 50% (E=50900) 1.24%

Accordingly, guarantee fee of Rs.61,27,088/- waske out by applying

rate of 1.24% and upward adjustment was made auatof Arm’s Length
Price (ALP) of this international transaction. The. CIT(A) has deleted
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this adjustment following the decision of the ITAT appellant’'s own case
for the A.Y. 2011-12. It was held therein that tteporate guarantee was
not an international transaction and, thereforeadjastment was called for.

8.2 It is a well settled position now that the trarigac of furnishing
corporate guarantees to overseas AE constitut@stenmational transaction
and would be subject to transfer pricing regulaiohe Explanation to
Section 92B of the Act defines ‘lending or guarahtas international
transaction and by providing corporate guarantee gharantor assumes
certain risks for such provision, for which he ough be compensated by
way of sharing the benefit. The Ld. AR too faitpnceded that the
corporate guarantee was an international transaeml adjustment was
required to be made. The Ld. CIT-DR has relied ug@ndecision of this
Tribunal in the case ofntas Pharmaceuticals Ltd. ACIT, [2024] 159
taxmann.com 429 (Ahmedabad-Triahd submitted that following the
decision as taken in that case the adjustmentdigrocate guarantee should
be made @ 0.8%. On the other hand, the Ld. ARdelpon the decision in
the case ofRubamin Ltd. vs. DCIT, [2021] 131 taxmann.com 344
(Ahmedabad-Trib.)and in the case d¥lastek Ltd. vs. DCIT, [2023] 152
taxmann.com 608 (Ahmedbad-Triland submitted that adjustment may be
restricted @ 0.5% only.

8.3 We have considered the rival submissions. lousd that in the case
of Intas Pharmaceuticals Ltd. (suprahe assessee itself had accepted to
charge the guarantee fee @ 0.8% before the AO @ absessment
proceedings, which was upheld by the ITAT. In ihstant case, the
assessee did not agree to any such adjustment courdacof corporate
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guarantee. It is also not apparent as on whats dagire of 0.8% was
arrived in the case dhtas Pharmaceuticals Ltd. (supra)n the case of
Mastek Ltd. (supra)the issue involved was performance guarantee ahd n
corporate guarantee. Therefore, the facts ofdhse are found to be distinct
and separate. In the caseRifbamin Ltd. (supra)he issue involved was
guarantee commission and the adjustment was testrio 0.5% of the
guarantee amount, which was on the basis of avesg®f commission for
the guarantee obtained from Bank. The TP adjustnmeninternational
transaction has to be benchmarked on the basisdependent third-party
transaction. Therefore, the adjustment of corgogatrantee has to be done
in accordance with the guarantee fee paid in réspécthird-party
transaction and a fair yardstick for such adjustm&auld be what the
assessee would have paid as guarantee commiskithe guarantee was
obtained from a bank. Accordingly, the rate of cwssion charged by the
Bank should be applied to determine the ALP. kdhse oRubamin Ltd.
(supra), the rate of 0.5% of guarantee commission was enbi#sis of
average rate of commission charged by the Banksowlingly, we direct
that guarantee commission adjustment in this casela restricted @ 0.5%
on the corporate guarantee amount of Rs.49,41,20,00he grounds of

Revenue are allowed in part.

0. Ground Number-5: Disallowance u/s 36(1)(iii):

9.1 This groundpertains to disallowance of Rs. 99,06,570/- unamtiSn
36(1)(iii) of the Act on account of interest fredvance. The impugned
disallowance was made in respect of loans and adgagiven by the

assessee to Casil Health Products Ltd., Apollo Haispinternational Ltd.,
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Cadila Infrastructure Ltd., IRM Ltd. and CLP-Bioiogl Ltd., all associated
companies of the assessee. The AO found thasHessee was paying huge
amount of interest on borrowed funds and accorgipgbportionate interest
in respect of the funds diverted towards these doand advances was
disallowed. According to the AO, the assesseefaitetl to substantiate the
purpose of business for which the advances weengdiy associate concerns
and that the assessee had diverted its interestipdands as interest free
advances. The Ld. CIT(A) deleted the additionoiwihg the decision of the
ITAT in assessee’s own case in A.Y. 2011-12TiA No. 848/Ahd/2016 and
918/Ahd/2016 He also noted that the appeal filed by the Regdrefore the
High Court against the above order was dismissedthi® Hon’ble
Jurisdictional High Court in Tax Appeal No0.200-2061 2018 vide order
dated 04.04.2018. He further noted that the assdsad sufficient interest
free funds to make business advances to its sisteeerns. The Ld. CIT-
DR was unable to controvert any of the factualifigd as recorded by the
Ld. CIT(A). The Ld. AR, on the other hand, suppdrthe order of the Ld.
CIT(A).

9.2 We have considered the rival submissions. The @ made the
disallowance of interest on the assumption thare#t bearing funds were
utilized for advancing interest free amounts teesisoncern. However, no
material has been brought on record to establishrniaxus. On the other
hand, the assessee has contended that it hadieniffinterest free funds
which were utilized for making advances to itsesistoncerns. We do not
find any merit in the addition as made by the A@n identical issue was
involved in the A.Y. 2011-12, which was decided ingathe Revenue by

the Co-ordinate Bench of this Tribunal as alreadiemred earlier. We,
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therefore, do not find any reason to interfere viftb order of Ld. CIT(A)
deleting the disallowance of interest under Sec®6i(l)(iii) of the Act
amounting to Rs.99,06,570/-. The ground taken bg Revenue is

dismissed.

10. Ground Number-6, 7 & 17: Disallowance u/s 35(2AB) of the Act:

10.1 These three grounds pertain to claim of the assess 35(2AB) of

the Act, hence, are dealt together.

10.2 Ground No.6 is regarding excess claim of Rs.2,94,52,415/- unde
Section 35(2AB) of the Act over the amount approbgdthe DSIR. The
assessee had claimed weighted deduction of Rs,28,883/- which was
150% of actual expenses of Rs.25,99,42,442/- onusmtoof Research and
Development (R&D) expenditure. The AO found thae tDSIR had
approved total cost of Rs.2112.84 lacs only in eesf in-house R&D
expenditure. The AO, therefore, disallowed thefed#ntial amount of
Rs.2,94,52,415/- by concluding that deduction wéissible only if such
expenditure was approved by the DSIR. The Ld. &)Tdeleted this
addition following the decision of the ITAT in assee’s own case for A.Y.
2011-12 (supra).

10.3 We do not find any merit in the ground as takerih®/Revenue. The
AO had held that deduction u/s 35(2AB) is admissiloinly if such

expenditure is approved by DSIR. We find that atritlevant point of time,
there was no requirement of law that R&D expenditsinould be approved
by the DSIR. The provision of section 35(2AB) oktlAct was amended
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w.e.f. 01.04.2016 whereby the quantum of eligibtpemditure incurred on
in-house research and development facility wasireduo be quantified by
the prescribed authority i.e. DSIR. Prior to 01AW6, there was no such
requirement for quantification of the eligible erpédure by the DSIR for
claiming the deduction. Merely because DSIR had ntfii@d such
expenditure in the current year, which is prioOi04-2016, the same was
not binding on the revenue authorities. Therefdlhe, Revenue was not
correct in restricting the deduction u/s. 35(2AB)tlee Act on the basis of
the amount quantified by the DSIR in their approvdhe disallowance as
made by the AO was not in accordance with the gromns of the Act.
Therefore, we do not find anything wrong with theler of Ld. CIT(A)
deleting this addition following the decision of -Gadinate Bench of this
Tribunal in AY. 2011-12. The ground of appeakeal by the Revenue is

dismissed.

10.4 Ground No.7 pertains to additional claim of Rs.70,14,434/- emd
Section 35(2AB) of the Act. The assessee had naalditional claim of
Rs.70,14,434/- being 50% of deduction in respectexpenses towards
clinical trials carried outside R&D facility, whiclwvas suo motto disallowed
by the assesse on a conservative basis. This elasimade in the course of
assessment proceedings which was not allowed b&@heThe Ld. CIT(A),
however, allowed the claim of the assessee follgwire decision of ITAT
in assessee’s own case for A.Y. 2011-12. The Ud@-0R submitted that
this additional claim of Rs.70,14,434/- was notifiedt by the AO and,
therefore the CIT(A) was not correct in allowingetblaim. On the other
hand, Ld. AR submitted that this issue was als@lwved in A.Y. 2009-10

and the additional claim of assessee was allowé#ltetassessee.
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105 We have considered the rival submissions. Ther®idispute to the
fact that additional claim of weighted deductiorden Section 35(2AB) of
the Act in respect of expenses towards clinicalldricarried outside R&D
facility was consistently allowed by the Co-ordmd@ench of this Tribunal
in AY. 2011-12 as well as in A.Y 2009-10 (suprd)herefore, we do not
find anything wrong with the order of the Ld. CIT)(Allowing this claim in
this year. The only issue is about verificationagtual expenses towards
clinical trials carried out outside R&D facilityThis issue is not found
discussed by the AO in the assessment order aifccagon of this expense
doesn’t appear to have been made. Therefore, #tierms set aside to the
file of the AO for limited purpose of verificatioof actual expense incurred
on clinical trials carried out outside R&D facilitPn verification, the claim
of the assessee should be allowed as directed abbgeyround is treated as

dismissed for statistical purpose.

10.6 Ground No.-17 pertains to allowing of weighted deduction under
Section 35(2AB) of the Act @150% on expenditureRst25,99,42,442/-.
As mentioned earlier the assessee had claimed tedigtieduction of
Rs.38,99,13,663/- (150%) under Section 35(2AB)hef Act on expense of
Rs.25,99,42,442/- on R&D expense. In the assedsitienAO disallowed
the claim of the assessee to the extent of Rs4B@M0/-. The assessee has
taken separate grounds against these disallowandésle deciding those
grounds, the Ld. CIT(A) had observed as under:

“8.9 Also, it is observed that the AO committedoerm the computing the

assessed total income by granting only 100% deoluatistead of weighted 150%
deduction under section 35(2AB) of the Act. Theegfd hereby direct AO to

allow weighted deduction of 150% on entire eligibexpenditure of

Rs.259,942,442/-as certified by auditors.”
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The Revenue is in appeal against this direction.

10.7 There is no dispute with the fact that the assessas entitled to
weighted deduction of 150% under Section 35(2ABjhef Act in respect of
expenses on account of R&D. The finding of the CdTI(A) that the AO
had committed an error in granting this deductiord@% only is found to
be correct.In computation of income, the AO had considered deduction
under Section 35(2AB) of the Act at Rs.25,99,42,442/- only, which was
100% of R& D expenses, whereas, the claim made by the assessee was
Rs.38,99,13,663/- @ 150% of the expense. Therefore, the Ld. CIT(A) had
rightly directed the AO to allow weighted deducti@n150% of the expense
of R&D. We do not find anything wrong with the eation of the Ld.
CIT(A). Therefore, the ground taken by the Reveisudismissed.

11. Ground Number- 8to 10: Depreciation on R& D Assets:

11.1 Ground Nos. 8 to 10 pertain to depreciation on R&D assets. It was
explained that assets amounting to Rs.10,53,64,2&€%e removed out of
the R&D facility in A.Y. 2009-10. The entire cosf these assets was
originally claimed as 100% deduction but was offeas income in the year
in which it was removed from R&D facility. Therefy the assessee was
eligible to claim proportionate depreciation onsheassets. Accordingly,
the Ld. CIT(A) had rightly allowed proportional depiation on these
assets. The AO had also made addition of Rs.@886, under Section
35(2AB) of the Act towards the additional claimdagpreciation made by the
assessee in this regard. The Ld. CIT(A) has dildies addition on the
ground that this claim was made during the assegspm®ceedings and
assessee had not claimed the said amount in i@ i@t income, therefore,
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no addition was called for. The Ld. CIT-DR subsiittthat the Ld. CIT(A)
had allowed the claim of the assessee and delkéedddition as made by
the AO without properly verifying the facts. Thd.LAR, on the other hand,
submitted that the entire cost of machinery wasereft to tax in A.Y. 2009-
10 and, therefore, the assessee was eligible fditi@ual depreciation of
Rs.68,96,075/-. The Ld. AR further submitted tha¢ tassessee had not
claimed this depreciation in the return of incomiénerefore, the addition of

this claim by the AO resulted into double disallowe.

11.2 We have considered the rival submissions. Thes feegarding this
claim are not coming out clearly from the assessmoeter and from the
order of the Ld. CIT(A).The contention of the assessee is that the entire
cost of machinery taken out from R&D facility Rs.10,53,64,250/- was
offered asincomein the A.Y. 2009-10. The AO isdirected to verify this
fact from the records of A.Y. 2009-10. If the claim of the assessee is
found to be correct, then the assessee is entitled to depreciation on this
amount and accordingly depreciation on opening WDV of this asset
should be allowed to the assessee in thisyear.

11.3 As regard disallowance of depreciation of Rs.68,8b/-, the assessee
has contended that this amount was not claimetarréturn of income. It
appears that this depreciation of Rs.68,96,075% slaimed as set off in the
deduction under Section 35(2AB) of the Act, whichsndisallowed by the
AO. This claim of the assessee is not found todseect. Once the assets are
taken out of R&D facility, the depreciation therecan't be set off or
adjusted with the deduction u/s 35(2AB) of the Athe AO should first
verify as to whether the addition of fixed assdt®®s.10,53,64,250/-, which
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was removed from R&D facility in A.Y. 2009-10, weeken to the block of
assets in that assessment year. If the assetsvoetaken to block of assets,
then the depreciation on this asset could not hlbgen part of the
depreciation claim in the return of income. The Af@y also verify as the
how the claim of this additional depreciation of6896,075/- was made by
the assesse@hereisno disputethat if the assets were not capitalized to
block of assets, the assessee is entitled for separate claim of depreciation
on these assets which should be worked out on the reduced WDV for
this year. The AO should carry out the verifications as diedcabove and
should allow the claim of the assessee, if foundeod. The grounds are

allowed for statistical purposes.

12. Ground Number- 11: Product Registration Expense:

12.1 Ground No.11 pertains to product registration expenses of
Rs.1,76,84,264/. The AO treated this expenditgre&apital in nature and
allowed depreciation thereon. The Ld. CIT(A) detetthe addition
following the decision of the ITAT in assessee’swvase in the A.Y. 2011-
12. The Ld. AR submitted that this issue was aftsmlved in the A.Y.
2008-09.

12.2 We find that the Co-ordinate Bench of this Tribluimathe assessee’s
own case for AY 2008-09 & 2009-10 and also in A0L.2-12 (supra) had
upheld the findings of the Ld. CIT(A) that produegistration expense was
a revenue expenditure. In fact, appeal of the Rew@n this issue was also
dismissed by the Hon’ble High Court in Tax Appeal. 200-201 of 2018
vide order dt. 4.4.2018. We, therefore, do not famy reason to interfere
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with the order of the Ld. CIT(A) deleting the disabance of product
registration expense of Rs.1,76,84,264/-. The gtoah the Revenue is

dismissed.

13. Ground Number- 12 & 13: Disallowance u/s 14A

13.1 Ground No.12 pertains to restriction of additioh Rs.72,74,923/-
made under Section 14A of the Act to Rs.5,208/y duyl the Ld. CIT(A). It
is found that the Ld. CIT(A) has restricted theatlmvance under Section
14A of the Act to Rs.5,208/- equal to the exempgbme earned during the
year. The Ld. CIT(A) has followed the decision loé tTribunal on this issue
In assesse’s own case in the earlier years (supia)a settled position that
the disallowance u/s 14A of the Act can’t exceesldRempt income earned.
We, therefore, do not see any reason to interfette tiwe order of the Ld.
CIT(A) restricting the disallowance under SectiofAlof the Act to the
extent of exempt income earned by the assessemving the decision of
the Co-ordinate Bench of this Tribunal on this esguthe earlier years. The

ground raised by the Revenue is dismissed.

13.2 Ground No.13 pertains to additional claim of Rs.2,82,07,492/e s
motto disallowed by the assessee under Sectionoi4ide Act. It is found
from the assessment order that the AO has worketbtal disallowance of
Rs.3,54,82,415/- under Section 14A r.w.s. Rule 8ince the assessee had
suo motto disallowed Rs.2,82,07,492/- in the comfport of income, the
AO had made addition of differential amount of Rs74,923/- only in the
assessment order. As already discussed earlier roun@ No.12, the
disallowance under Section 14A was restricted leyGhT'(A) to Rs.5,208/-
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only i.e. equal to the exempt income earned dutiegyear. In view of this
fact, the assessee’s additional claim of withdraaf@auo motto disallowance
Rs.2,82,07,492/- made in the computation of inceras allowed by the Ld.
CIT(A). The Ld. CIT-DR contended that this issumed not emanate from
the assessment order. The Ld. AR, on the other , hanldmitted that
identical issue was involved in the A.Y. 2008-0% @he relief was granted
by the Ld. ITAT on this ground.

13.3 We have carefully considered the rival submissioffe contention
of the Revenue that this relief doesn't emanatmftioe assessment order is
not found correct. The AO had given a categoficaling in the assessment
order that the assessee had suo motto disallowej8R97,492/- in the
computation of income. Therefore, only addition ét amount of
Rs.72,74,923/- was made by the AO. When the disalhce under Section
14A of the Act has been restricted to Rs.5,208/My,othe addition of
Rs.2,82,07,492/- as made by the assessee in theutatmon of income was
not justified and, therefore, the Ld. CIT(A) hadhily allowed the claim of
the assessee. We don’t find anything wrong with direction of the Id.
CIT(A). In view of these facts, the ground takenthg Revenue is rejected.

14. Ground Number- 14: Disallowance u/s 40a(ia):

14.1 Ground No.14 pertains to disallowance of Rs.94,25,132/- under
Section 40(a)(ia) of the Act. The AO found that emsee had made
following payments to non-residents, which washe nature of fees for
technical services (FTS) and on which TDS was roudted under Section
195 of the Act.
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Payment Amount (In)
Legal Fees (International) 11,52,259/-
Legal Fees (Chemicals) 43,43,345/-
Legal Fees (Formulation) 37,41,683/-
Consultancy Exp (Chemicals) 1,87,845/-
Total 94,25,132/-

The AO held that the above payments made to nodems was FTS which
was liable to TDS and accordingly he disallowed ¢néire amount under
Section 40(a)(ia) of the Act. The Ld. CIT(A) heltat these payment to non-
residents were in the nature of lodging and boardirpenses, technical
services and reimbursement of out of pocket exmersm®l that such
reimbursement will not be subject to withholding @er the Act or the
DTAA. He also considered the fact that the ses/@nnot be considered as
FTS as the ‘make available’ clause of the DTAA wa$ satisfied in this
case. Considering these facts, the Ld. CIT(A)tddl¢he addition. The Ld.
CIT-DR submitted that the CIT(A) had deleted thdiadn without properly
appreciating the facts of the case. On the othedhthe Ld. AR submitted
that this issue was also involved in the A.Y. 2@®and the Ld. ITAT had

granted relief on this ground.

14.2 We have considered rival submissions. It is fotlvad identical issue
was involved in the assessee’s own case in A.Y.8Z® and the Co-
ordinate Bench of this Tribunal in ITA No.73/AhdZD dated 17.04.2024

had given the following finding:

“54. A bare perusal of the above would reveal ttieg disallowance was deleted
by the Id.CIT(A), noting that the services rendebgdhe afore-noted entities all
based in USA were characterized by the AO to bleemature of fee for technical
services, and further noting that the DTAA with UfAtricted the scope of
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taxability of FTS in the source country only witsspect to such services, which
made available "any technical knowledge, skill oow-how". The Id. CIT(A)
noted that the assessee having obtained legal ofepsional services towards
registration of products in foreign country, it didot involve any technical
knowledge, skill or know- how, and therefore, thens is not liable to tax in
India. The Id. DR was unable controvert any of findings of the Id. CIT(A) as
above, both with respect to the fact of servicesleeed not involving any transfer
of technical knowledge, skill or know-how etc. E®avith respect to Article 12 of
the DTAA between India and USA restricting the scop FTS such services
which made available technical knowledge, skilkoow-how etc.

55. In view of the same, we see no reason to ereerh the order of the Id.
CIT(A) deleting the disallowance made under secl6(a)(i) of the Act to the
tune of Rs.30,68,538/- pertaining to legal and essfonal services rendered from
entities based in USA.”

14.3 It is found that the issue involved in the currgeiar is identical.
Therefore, following the decision of the Co-ordmaBench as referred
above, we do not find any reason to interfere Wit order of the Ld.
CIT(A) on this issue. The ground taken by the Rexeis dismissed.

15. Ground Number- 15: Foreign Currency L 0ss:

15.1 Ground No.15 pertains to deletion of foreign currency loss of
Rs.29,22,90,000/-, which was treated as specul&bies in the assessment
order. The Ld. CIT(A) had allowed the relief to tassessee following the
decision of ITAT in assessee’s own case for AY1R2Q2 in ITA
N0.848/Ahd/2016. The Ld. CIT-DR submitted that $act the case were not
correctly appreciated in the earlier order for A2011-12. In this regard, he

has made following submissions vide letter date@@.2024:

“Brief Note on the ground of foreign currency la#fsRs. 29.22,90,000/-

The AO made an addition with respect to foreigrrency loss amounting to Rs.
29,22,90,000/- on account of it being a speculaiss which was deleted by Ld.
CIT(A) based on decisions of Hon'ble ITAT in prasicassessment years in
Assessee's own case.
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The assessee has cited few case laws in suppitg afgument that the said loss
is not a speculative loss rather a business logsiwdre as follows:
1) D. Chetan & Co. [2016] 75 taxmann.com 300 (Boyba

In this case Asssessee was engaged in the busihesport and
export wherein it undertook forward contracts fbetpurpose of
hedging in course of its normal business activitiescover up
losses on account of difference is exchange valositilt was held
that this would not amount to be a speculativevagtibut instead
business activity.

2) Friends and Friends Shipping (P) Ltd - [2013] 8xmann.com 553

(Gui)
In this case Assessee was an exporter who hadeeniteio foreign
exchange contracts to hedge against loss arisirggtduluctuation
where in some cases exports could not be execukgdhssessee
had to pay certain charges to banks. It was heldt twhere
forward contracts were incidental to assessee'siness, loss
could not be called speculative in nature.

3). Boderadas Gauridu (P) Ltd [2004] 134 taxman 3B6mbay)
In this case Assessee was an exporter who had thdokeign
exchange in forward market with bank in order tade against
losses but some contracts failed due to which d & pay a
certain amount which was debited from its P & | @aat and was
claimed as business loss. It was held that sucimclaas entitled
to be deducted in respect of loss suffered by sseess a business
loss.

4) Ssoraimall Nagarmull [1981] 5 taxman 289 (Cateiyt
In this case Assessee was an exporter who hadeehiteio foreign
exchange contract for 1 lakhs pounds but couldzetilhe same for
only 55,000 pounds and thereby paid damges reptiegen
exchange difference and interest. It was held uahdoss was not
speculative but incidental to carrying business &edce business
loss.

The facts of the cases cited by assessee are asftect to forward contracts
undertaken with banks for losses incurred on exporitracts due to either its
failure in execution or performance and thus itigeincidental to the business of
assessee and thereby is considered as a busirgssard not a speculative loss.

Whereas, in the present case the currency contradertaken by the assessee
with the State Bank of India (SBI) is on the oMezaport turnover of the assessee
company and not related to any specific sale occhase transactions. Moreover
the assessee company had already made an arrangentieriwo different banks
(Bank of Baroda and Corporation Banki besides S&lcbver the foreign
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exchange fluctuation risk on sales and purchaseelaeh and every export bill
was booked at the forward rate of exchange forrntiaturity due date of export
documents, whereby the bank credited the amoumtathe prevailing rate in the
account of assessee as per Exchange Earners Fof@iugrency (EEFC) and
remitted according to the gain/loss as on dateewmhittance, this covered the risk
to the extent of 200 Crores. Thus, the contrachssiessee company with SBI is
not based on any export contracts but rather ontd¢it@ turnover and in addition
to such it has already safeguarded the risk of expantracts with the other two
banks. Thus, the loss incurred on the total turnowannot be said to be
incidental to the business of the assessee andeharec not business loss but
rather speculative loss wherein the contract iglsétwithout actual delivery or
transfer of any commodity/scrips.

Moreover, the nature of forward contract as desedlby AO in Para 9 of his
order is in nature of betting rather than hedgifidnere are conditions laid in the
contract on whose fulfilment assessee gets beanefitultiple of | million USD
and on failure to fulfil it suffers loss in multgobf 2 million USD. This shows that
the contract does not stand on equal footing; @nse that rather to save itself
from loss it is indulging into it. It is also founthat as per the terms and
conditions of the contract transactions regardirggeign exchange were to be
settled on a particular day of month on basis afientine exposure which was 4
Million USD per month and when converted into INRvorks out to be 200
Crores a year which is more or less equivalentddatal turnover exposure, thus
assessee was not to produce documents relatedual @xports but instead base
on total turnover. An exposure of 200Crs a year lkduing the monthly exports
to around 16Crores at the same time it can safelp$sumed that not all exports
remain without payment or incur losses. Even ifgagment is made for only half
i.e. exports worth around 8 crores the exposureukhthave been to cover the
remaining half i.e. around 8 crores INR monthly. wéwer, here the monthly
cover is taken almost twice to what could be theaexports. In addition to this
it is also pertinent to mention that the dollar eatver the year fluctuates hardly
on the lines of 1 or 2 INR for which even the barduld charge minuscule
interest. Thus, exposure of over 200 crores (ie. tihtal export turnover), in
addition to the parallel arrangement with 2 otheanixs with a hedging contract
which does not stand on equal footing, is a corepdeid apparent speculative in
nature.

The Assessee has not contended before any lowesraytthat his out standings

against exports made by him were protected throlgtige contracts and not

submitted the monthly outstanding export receivabldis aspect also does not
support the case of Assessee. It is also pertitestate that Hon'ble Gujarat

High Court has observed in Pankaj Oil Mills[AIR BGUJARAT 226), that in a

genuine hedging contract, the total transactiongloet exceed the total stock of
raw materials or merchandise on hand. The said paraproduced below:

23. Our conclusions are, therefore, as under
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(1) X
(2) X

3) In order to be genuine and valid hedging contracts of
sales, the total of such transactions should not exceed the total
stocks of the raw materials or the merchandise on hand which
would include existing stocks as well as the stocks acquired
under the firm contracts of purchases.

Thus, it can be clearly seen that the hedge conhtumclertaken by Assessee
company is on the total turnover rather than thdttlee sales/purchases or
outstanding receivable from exports because of hwkiech contract cannot be

termed as genuine hedge contract in the light afkkdaOil Mill case and the loss

thereby incurred, too, cannot be verified as bussress.

Hence, due to all these reasons it can safely be gt the said loss is a
speculative loss and not a genuine business lodgl@ cases cited by Assessee
do not resonate with the facts of the present easkare thus not applicable.

In view of the above, department pleads before ymunmour to consider above
facts which have not been considered in the eadreer passed by the Hon'ble
ITAT in Assessee own case Aoy 2011-12.

15.2 The Ld. AR, on the other hand, reiterated thatissae involved was
identical to A.Y. 2011-12 which was decided in favof the assessee in the
AY. 2011-12 by the Ld. ITAT and the decision oethiTAT was also
confirmed by the Hon’ble Gujarat High Court in TAppeal N0.200/2018
dated 04.04.2018.

15.3 We have carefully considered the rival submissiofise Co-ordinate
Bench of this Tribunal had given the following find on this issue in
assessee’s own case in A.Y. 2011-12:

“26. We have heard rival submissions. The asséssmse throughout has
been that it had entered into a forex contract with State Bank of India on the
basis of its foreign currency exposure in imporax transactions with public
sector banks to cover fluctuation risk upto Rs.206s. One of the bank namely
Bank of Baroda is stated to have issued a certéicated 12.02.2015 claiming
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realization of Rs.123,71,57,417/- which could bealired to the tune of
Rs.111,72,18,092/- as on 31.03.2011. Its SBI aoh&nabled it to book losses
against the above unrealized bills. Lower authestias well as learned
Departmental Representative do not rebut this facposition. The assessee
claims to have been inter alia recording its sal@®verseas clients on the day of
transaction in its books in Indian currency at tiage prevailing on the very day,
it would lodge conversion claim upon payment otdssideration money by said
customers, this currency settlement took time albeigment to be realized
resulting in fluctuation loss as is the case hereilde notice in this backdrop that
hon’ble jurisdictional high court's decision in CIVs. Friends & Friends
Shipping Pvt. Ltd. (2013) 35 taxmann.com 553 (Gojds losses arising from
similar foreign exchange contracts to be businesséds than speculative ones.
Their lordships conclude that such exchange tratisas are hedging
transactions instead of being speculative transediin nature. Next comes
hon’ble Bombay high court’s decision in CIT vs. Chetan & Co. (2016) 75
taxmann.com 300 (Bom.) holding that forward corsdan the nature of hedging
transactions in course of normal import export @iti&s to cover up losses on
account of foreign exchange valuation differenceuls in business losses and
not speculative one. We find that hon’ble jurisidical high court’'s decision in
Pankaj Oil Mills vs. CIT (1978) 115 ITR 824 (Gujull Bench) also holds inter
alia that hedging contracts; in order to be outspkeculative transactions, must be
in respect of raw materials only in manufacturecsises though they could be
both with regard to sales and purchases, such mgdgontracts need not succeed
the contract for sale and actual delivery of goadanufactured, but the latter
could be subsequently entered into within reasandlthe not exceeding the
relevant assessment year in normal circumstancessaich transactions should
not exceed the total stock of the raw material erchandise on hand including
existing stocks as well as that acquired underfitmes contract of purchases in
order to be genuine and valid hedging contract aes; respectively. Learned
Departmental Representative fails to indicate amstimction therein vis-a-vis
those involved in the instant adjudication. Wereghae direct the Assessing
Officer to delete the impugned disallowance.”

15.4 The nature of transactions in the current year syasctly similar to
the nature of transaction as considered in the R041-12. Therefore, the
contention of the Revenue that there was a diffsxan the material fact
cannot be accepted. Since, the findings of theoldaate Bench of this
Tribunal in AY. 2011-12 has been upheld by the HienHigh Court, we

do not find any reason to interfere with the ordethe Ld. CIT(A) on this
issue. Therefore, the ground taken by the Revendismissed.
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16. Ground Number- 16: Adjustment u/s 115JB:

16.1 Ground No. 16 pertains to deletion of adjustment of Rs.3,54,82/4
made under Section 115JB of the Act. This adjustmeas pursuant to
addition as made by the AO under Section 14A of Alcé Since, the
addition under Section 14A of the Act has beentddlas discussed earlier,
there cannot be any question of adjustment undettddel15JB of the Act.
The Ld. CIT. DR also did not press this groundhe tourse of hearing.
Hence, the Ground No.16 taken by the Revenue nsisked.

17. Inthe result, Revenue’s appeal is allowed in part.

18. In the end result, both the assessee’s as wkessnue’s appeal are

partly allowed.

Order pronounced in the open courton  01-074202

Sd/- Sd/-
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